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17-03–2022 

Both sides are represented through their learned 

counsels.  

Today is fixed for order on petition No.1702/2016 

filed by the defendant/petitioner u/s 5 of Limitation Act 

for condoning the delay in filing the application under 

Order 9 Rule 13 of CPC for setting aside the ex-parte 

decree dated 08-07-2015 passed by this court in Title 

Suit No.23/2014.  

Heard both sides on the instant petition. In the 

instant petition, the defendant /petitioner has stated 

that the Opposite party plaintiff has obtained the ex-

parte decree on 08-07-2015 against the petitioner 

defendant without duly served the summons with copy 

of the plaint of Title Suit No.23/2014 on the petitioner 

defendant. That the petitioner had no knowledge about 

the institution of the said Title Suit No.23/2014 against 

him by the opposite party plaintiff in the court of the 

Civil Judge, Sonitpur at Tezpur and also about the ex-

parte decree dated 08-07-2015 passed in the said Title 

Suit No.23 of 2014 prior to 26-07-2016 and 28-07-

2016. That the petitioner defendant was at Nokha, 

Bikaner in Rajasthan since 03-03-2014 to 12-06-2016 

and he only arrived at Nagaon on 13-06-2016. 
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Thereafter the petitioner defendant met one of his 

friend at Nagaon on 11-07-2016 and in the midst of  

discussion he told the petitioner defendant that he met 

Sri Divakar Bothra who was also known to him and told 

him that he was already obtained civil decree against 

Sri Ram Awatar Manihar from Tezpur Civil court and 

accordingly said fried asked the petitioner whether he 

had any knowledge about the same. The petitioner 

then immediately told his said friend that he has no 

knowledge about any case filed by said Divakar Bothra 

in Tezpur court against the petitioner. That the 

petitioner immediately came to Tezpur court on 13-07-

2016 and through searching by engaging advocate in 

the Civil court at Tezpur the petitioner came to know 

that the opposite party as plaintiff instituted Title Suit 

No.23 of 2014 against the petitioner impleading him as 

defendant. After that he came to know that the 

opposite party as decree holder had instituted Title 

Execution Case No.11/2015 against the petitioner. The 

petitioner then filed a petition for obtaining a certified 

copy of the final order, all order sheets, plaint of T.S. 

No.23/2014 on 13-07-2016 and those certified copies 

were delivered to the petitioner on 25-07-2016. The 

petitioner also filed petition for obtaining certified 

copies of all order sheets in execution petition, notices 
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etc. of Title Execution case No.11/2016 on 13-07-2016 

and those certified copies were also delivered on       

25-07-2016 to the petitioner and on next date i.e. 26-

07-2016 the petitioner discussed the matter with an 

advocate at Nagaon by showing him all the above 

mentioned certified copies.  

That the petitioner then came to Tezpur on     

30-07-2016 and discussed the matter with senior 

advocate Sri P. K. Dutta who after going through all the 

aforesaid certified copies advised the petitioner to file 

an application to set aside the aforesaid ex-parte 

decree with condonation of delay of filing the said 

application in the court of Civil Judge at Sonitpur at 

Tezpur and accordingly the petitioner engaged the 

senior counsel and has also handed over the brief of 

the case to him for preparation of the application under 

Order 9 Rule 13 of CPC for setting aside the ex-parte 

decree dated 08-07-2015 passed by Civil Judge, 

Sonitpur at Tezpur, in Title Suit No.23/2014 along with 

this application under section 5 of Limitation Act for 

condoning the delay in filing the application under 

Order 9 Rule 13 of Civil Procedure code. Petitioner‟s 

advocate took time to prepare above applications and 

to type the same from 30-07-2016 to 10-08-2016.  
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That the petitioner when received the certified 

copy of the final order, all order sheets, plaint of T.S. 

No.23/2014 on 25-07-2016 and obtained the certified 

copy of judgment and decree of T.S. No.23/2014 on 

27-07-2016 then only for the first time came to know 

about the ex-parte judgment and decree passed in T.S. 

No.23/2014. That prior to aforesaid dates the 

petitioner had no knowledge in regard to the ex-parte 

judgment and decree passed by the court of Civil 

Judge, Sonitpur at Tezpur in T.S. No.23/2014. That 

though the petitioner arrived at Nagaon on 13-06-2016 

but he was not aware of passing the said ex-parte 

judgment and decree on that point of time. The 

petitioner came to know only on 11-07-2016 when he 

was informed by one of his fried in Nagaon.    

Hence, the defendant petitioner has filed the 

instant application under Section 5 of the Limitation 

Act for condoning the delay in filing the application 

under Order 9 Rule 13 of CPC to set aside the ex-parte 

judgment and decree dated 08-07-2015 passed by Civil 

Judge, Tezpur, Sonitpur, in Title Suit No.23/2014.       

Against the instant petition, the plaintiff opposite 

party has filed written objection stating that the 

summons were issued to the petitioner by various 

modes but it is the petitioner who deliberately avoided 
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the service of summons issued by the Hon‟ble Court. 

That the Opposite Party filed a petition before the 

Hon‟ble Court for paper publication and after being 

allowed by the Hon‟ble Court the summons of the T.S. 

No.27/14 was published in the National Daily, but after 

that also the petitioner did not appear before the 

Hon‟ble Court, therefore, the question of obtaining the 

ex-parte decree without serving the summons on the 

petitioner does not arise at all. After institution of the 

suit the summons were issued against the petitioner 

for service at proper address at A.T. Road, 

Mawaripatty, Nagaon. In the double storied building at 

Mawaripatty, Nagaon the petitioner‟s residence in first 

floor is situated and his jewelry business under the 

name and style as “Bikaner James and Jewelry Pvt. 

Ltd.” is situated in the ground floor of the same 

building. As such, it is crystal clear that the petitioner 

deliberately avoided service of summons. There is no 

reason to believe that the petitioner, his family 

member and his men were all not available at the 

home and at his business establishment at the relevant 

time. The petitioner was aware of the institution of the 

suit. The petitioner‟s business establishment was not 

under lock and key at the relevant time. The service of 

summons was effected by publication of the summons 
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in the national news paper. And only after due 

publication the suit was proceeded ex-parte against 

the petitioner. The petitioner is bound to prove 

conclusively that he or his men all were not present at 

Mawaripatty, Nagaon from 03-03-2016 to 12-06-2016. 

Admittedly this Opposite Party told one common friend 

of the petitioner and the Opposite Party that the suit 

already decreed against the petitioner. Therefore, it is 

clear that the Opposite Patty made no attempt to 

conceal and secretive of the fact of ex-parte decree 

against the petitioner. The petitioner has made such 

false statement in paragraph Nos.3,4 and 5 of the 

petition to gain grounds for filing of the petition for 

condonation of delay.       

In order to prove his case the petitioner 

defendant has adduced evidence which were cross-

examined by the opposite party. On other hand the 

opposite party has also adduced evidence. 

 Heard both sides on the instant petition. 

Also seen the sec.5 of the Limitation Act, 1963.  

Sec.5 of the Limitation Act, 1963 provides that “any 

appeal or any application other than an application 

under any provision of Order-XXI of the C.P.C., may be  

admitted after the prescribed period if the appellant or 

the applicant satisfies the court that he had sufficient  
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cause for not preferring the appeal or making the 

application within such period.” In AIR 1962 SC 361  

(Ram Lal and others Vs. Rewa Coal Field), the Hon‟ble 

Supreme Court held that “proof of „sufficient cause‟ is a 

discretionary jurisdiction vested in a Court”. Again, in 

AIR 1987 SC 1353, the Hon‟ble Supreme Court held 

that “ the phrase „sufficient cause‟ occurring in Section 

5 of the Limitation Act is required to be construed 

liberally while deciding on the question of the appeal. 

It is pertinent to ensure that there is no miscarriage of 

justice by taking a strict approach in condoning delay 

and further the courts must do substantial justice to 

the parties by disposing matters on merit. “ 

On Perusal of the case record, it appears that the 

ex-parte judgment and decree of the Title Suit 

No.23/2014 has been passed on 08-07-2015 against 

the petitioner/defendant. After that on 10-08-2016 the 

defendant /petitioner has filed a petition under Order 9 

Rule 13 of CPC for setting aside the ex-parte judgment 

and decree dated 08-07-2015 passed by Civil Judge, 

Sonitpur at Tezpur in Title Suit No.23/2014. Along with 

that petition, the defendant/petitioner has filed this 

petition under Section 5 of Limitation Act for condoning 

the delay in filing the application under Order 9 Rule 
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13 of CPC for setting aside the ex-parte judgment and 

decree dated 08-07-2015 in T.S. No.23/2014. 

On perusal of the instant petition it appears that 

the petitioner had no knowledge about the institution 

of the said Title Suit No.23/2014 against him by the 

opposite party in the court of the Civil Judge, Sonitpur 

at Tezpur and also about the ex-parte decree dated 

08-07-2015 passed in the said Title Suit No.23 of 2014 

prior to 26-07-2016 and 28-07-2016. That the 

petitioner when received the certified copy of the final 

order, all order sheets, plaint of T.S. No.23/2014 on 

25-07-2016 and obtained the certified copy of 

judgment and decree of T.S. No.23/2014 on 27-07-

2016 then only for the first time came to know about 

the ex-parte judgment and decree passed in T.S. 

No.23/2014. Petitioner‟s advocate took time to prepare 

above applications and to type the same from 30-07-

2016 to 10-08-2016. In cross –examination the plaintiff 

opposite party has admitted that he had no knowledge 

whether the defendant petitioner had been residing at 

Rajasthan and due to insufficient address of the 

defendant petitioner the postal notice was return back 

and there after he published the notice through paper 

publication. In cross-examination the opposite party 

plaintiff has also admitted that in spite of knowledge of 
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residing of the defendant petitioner at Assam he had 

not published the notice through assamese daily news 

paper but published the notice through English 

National Daily Paper‟ . The opposite party plaintiff has 

further stated that he has no knowledge on which 

state the „National Daily Paper‟ has been published. 

From the contents of the instant petition this 

court holds that the defendant petitioner was not 

negligent of pursuing their legal remedy and the 

proceeding could not be initiated for the reasons 

beyond the control of the defendant petitioner. If the 

prayer of appellants for condoning  the delay in filing 

the application under Order 9 Rule 13 of CPC for 

setting aside the ex-parte decree dated 08-07-2015 in 

T.S. No.23/2014 passed by this court is allowed the 

opposite party will not suffer any kind of loss or injury. 

Accordingly, petition No.1702/2016 filed by the 

defendant petitioner under Section 5 of Limitation Act 

for condoning the delay in filing the application under 

Order 9 Rule 13 of CPC for setting aside the ex-parte 

decree dated 08-07-2015 passed by this court in Title 

Suit No.23/2014 is hereby allowed with cost.  

 Misc.(J) case No.87/2016 is disposed of on 

contest.  

   

Civil Judge 
Sonitpur, Tezpur 
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ANNEXURE  

 
 
List of Petitioner‟s  witnesses: 
PW-1  : Sri Ram Avatar Maihar 
PW-2  : Sri Biswajit Biswas 
PW-3  : Sri Manoj Sah 
 
 
List of Opposite Party‟s witnesses 
DW-1  : Sri Divakar Bothra 
DW-2  : Md. Nazrul Islam 
 
 
List of Petitioner‟s‟ Exhibits :  
Ext.1   : copy of paint of TS  
    No.23/2014  
Ext. 2 and 3 : copies of order of TS  
    No.23/2014    
Ext.4   : copy of judgment  of TS  
    No.23/2014 
 
 
        
List of Opposite Party‟s Exhibits  : Nil 

                                                                                       

 

                                                                                     

 

 
 

Civil Judge 
Sonitpur, Tezpur 


